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INTRODUCTION

In 1980, Congress passed the Comprehensive Environ-
mental Response, Compensstion and Liability Act
{CERCLA), commonty called Superfund, This lsw pro-
vides the U.S. Environmensal Protection Agency (EPA)
with the amhority and necessary tools to respond directly or
to compel potentially responsible parties (PRPS) to respond
10 relesses or threatened relesses of hazardous substances,
pollutants of contaminants. CERCLA crested I'wo parallel
and complementary programs zimed a8 schieving this goal.

The first program involves the creation of & trust fund
financed through a special tax on the chemical and petro-
Jeum industries. This trust fund, known as the Superfund,
may be svailable for site remediation when no viable PRPy
are found or when PRPs fail to talot DECCSSATY response
sctions, PRP1 are defined as parties idencified a5 having
owned or opersted hazardous substance sites, or who have
transponted or grranged for disposal or trestnent of hazard-
ous substances, pollutarts or contaminaney st such sites. The
second program provides EPA with the authority to negoti-
ate scrtiements, © issue orders o PRP: directing them 0

take necessary response actions, or to sue PRPS to repay the
costs of such actions when the Trost Fund has been used for

these purposes. The actions EPA takes © reach sewicment
or to compel respousible parties o pay for or undertake the
remediation of sites are referred to as the Superfund enforce -
men: process. CERCLA was resuthorized and amended on
October 17, 1986, by the Superfund Amendmentt and
Resuthorization Act (SARA). SARA provides EPA with
mmmmummm
program.

~ LIST OF ACRONYMS
Compensstion and Liabiity Act of 1980
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This fact sheet describes the enforcement authorities snd the
process that is followed under the Superfund program. It de-
scribes the options availsbie 10 EPA for remediating hazard-
ous waste sites: the ols and mechanisms that EPA may use
in negotiating settiements with PRPs. and describes the
dechsion-making process & enforcement siwes.

OVERVIEW OF THE ENFORCEMENT
PROGRAM

A major goal of the Superfund program is w encourage PRPs
1o remediate hazardous waste sites, The enforcemer proc-
eummaﬂyuadbyﬂ’:\meuﬁummvohmmay
inciude five major efforts,
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SUPERFUND REMEDIAL/ENFORCEMENT PROCESS

To understand the enforcemnant process, it is necessary w0 pnder-
stand the Saperfund remedial process. Under ths remedial pro-
gram, EPA takeos long-term actions 0 swop or substantially
redyce rejeases or thrests of releasss of hazurdous substances
that sre serious but not immediately fife-threstening. Removal
actions, which are short+erm, immediate sctons intended w0
stabilize 3 hazsrdous ingident or remove contaminants from a
sie that pose & threst to hionan health or weifare or the environ-
ment, may be tien At any point in the remedial process.

The Suporfund procoss beging with a preliminary assessment/
size ingpection (PA/ST). This usually is conducwd by the Stass,
0 dessyming whether the siss poses A significan enough poten-
tal hazard © warrant further sady and investigation.

The sie is then ranlead using the Haxard Ranking Sysem (HRS),
¢ numerica! ranking system gaed 10 identify the siwe's posencial
a7ard to the environment and public health. Sites assigned-an

m-::-:am«m-;m»mnw anuu
Lim (NPL). -

Next, s remedial trvestigation (RI) is conducied © atsess the

© exeent and namre of the conmmination and the posentia; risks. A

feasibility study (FS) is then prepared to examine and eva' ate
various remedial aliernatives.

Following & public comment period on EPA's preferred alterna-
tive and the draft F'S report, EP A choosos 8 spacific romedial pian
and oudlines its soloction in the Record of Decision (ROD).

Ounce e romadial design (RD) (which includes eaginesring
plans and specifications) is compiseed, the actaal sise work, or
remedial action (RA) can bogin. Afver RD/RA activities have
been complewed, the si is moxisored 1o catare the effectivencss

" of the responss. Corthin mensures require ongoing operation or

pesiodic mainsnance.

Firsz, EPA anempts to identify PRPs as early in the Super-
fund process as possible. Once identified. EPA will notify
these parties of their powential Hability for response work
when the site is scheduled for some action. Second, inthe
course of identifying response work 1o be done, EPA will
encourage PRP3 t0 do the work at a she.

Third, if EPA believes the PRP is willing and capable of
doing the work, EPA will sttemapt 10 negotiage an erdforce-
me agrecmners with the PRP(s). The enforcemen agree-
mem may be an agreement erered in count (such as a

judicial consent decree) or it may be an administrative

order (where EPA and the PRP(s) sign an agreement
outside of court). Both of these agreements are enforce-
able in a court of law, Under both agreements EPA
oversees the PRP.

Fourth, if a seulement is not reached. EPA can use its
authority o issue a unilateral sdministragive onder or
direcdly file suit agxingt the PRP(s). Under either course

of actdon. PRPs are directed to perform removal or reme-
dial actions at 2 sise. If the PRPs do not respond 10 an ad-
ministrative order, EPAMteopdmofmm;nhwml

10 compel performance.

Fifth, if PRPs do not perform the résponse action and EPA
undertakes the work, EPA will file suit against PRPs,
when practicable, © recover money spent by EPA and
deposit it i the Soperfund Trust Fund. This is called cost
recovery, and it is a major priority under the Superfund
progran.

THE ENFORCEMENT PROCESS FOR.
REMEDIAL ACTIONS

EPA is commited to strengthening efforts to reach sexle-

menty with PRPs. EPA believes that senlements are most
likely to occur when EPA interacts frequently with PRPs.

| .




ENFPORCEMENT AUTHORITIES

The original Superfimd program was resathorized sad expanded

on October 17, 1986, when Presiden: Reagmn signed into law the

Superfund Amendmenss ¢ Rematharizsdon Act of 1984

(SARA). Thesz amendmonts increased the Superfund Trast Fund

© 33.5 billion and clarified and cxpanded enfarcement
Boris

* Access and Informaticn Gathering - SARA sreagthens
EPA’s ability o obwin access o investigses sitss and ©
obexin infovmation from parties with knowledge of the sim.

* Setthament Anthorities - CERCLA snthorives EPA ©
compel 2 PRP © undertake necesasry actions 1 control the
thress of imminent and substaswial endangerment 10 bumen
beakh or the environment. To accomplish tis, EPA may
cither issue an adminiaradve order or bring a civil action
sgains the PRIMe court. SARA owutines specific procodures
[or negotisting seniements with PRPY w conduct voluntary
response actions st hxzardous wasts sisee.

« Cost Recovery - Once & Fund-Ouenced response has been
undermben, EPA can recover costs from the responsible

" parties. Pastand prosent facility owners and operators, as well
ss hazardous substance genormors aad ranSponers, can all be
Liabie under Saperfund for respones coms and for damage 0
natural resoarces. EPA may recover Federal respomse costs
from any or all of the respoasibie parties iowoived in 2
mmmmwsoumum
for use i figtore: response actiong,

* Crimingl M-m“mﬂm
for fallure % provide notice of a relesss and makey submiging
falss information » criminal offenss.

" SARA alao adds a section dealing with releases of hazardous sub-

+ Citisen Suits . SARA authorizes  Citizen to sue sny person.
the Unied Stas, or an individusl Sisss for ssy viclation of
sandards and recumiremeots of the aw. onder cevain

Federal Facilitie

siances at Federal facilisien. This provisicn clerifies thae Super-
fund applies 10 Foderal agencies and that thoy mast comply with
i mquiremonts. SARA cloarly defines the process Federal
agenciey mox follow in undertsking remedial responses. At
NPL siws, EPA makes the flaal sele.don of the rermedy if the
Foderal ageacy and HPA dimgres. A Fedenal agency mus
remedize ¢ Fedoval facility dwough an inmragency agreement
(IAG), sacopt in emergency situations. [AGs are enforcegble
agreements betwost Federal agencies that sre subject 10 the
Citipmm suit provisions ia SARA and © secton 109 penalties, if
the responding agency does not comply with the tenns of the
aAgmemaent.

SARA slso provides a scheduls for responss actions st Federal
facDities, incinding a schedule for prelimioery msesssmens,
listing on tw Nasional Priorices Lis, renedisl isvestigations/
feasibiliry stadint. sad remedial actions. Stass and locsl officisls
also aspst be given the opparaity © partcipme in the planning '
and ssloction of sty temedy, inchading the seview of all daa
s:-m are givon & formal oppormnity W mview m w0

mmmawmmwu

Dockes. This dockss functions a8 & reposiwory of in-
formaticn for the public and is sveilable for public inspection.
Every six months afwr ostablishment of the dockes, EPA will
pubiish in the Eaderal Regiens o tist of the Foderal facilities ta:
heve been incinded in e dociont doring tha precesding zix- |

This imeraction is important becanse it provides the oppor-
nity o sharg nformation sbout the sie and may reduce

delzys ir. conducting response actions.

concurrent with NPL listing.

Once idenzified, PRPs are typically issued 3 general notice
letter. The general notice informs PRPy of their potential
lizbility. The gencral notice also may include 3 request for
and a release of informadon on PRPs and the substances at
the site. The ovenll purposes of the general notce are to
provide PRPs and the public with advance notice of possible
furure negotistions with EPA, © open the lines of commu-

mwzmmmmwmmrwr

. potential Hahility.

hMthMEAmyMa“wm
notice.” which invokes a \emporary morstorium oa certain
EPA remedial and enforcemern activities. An RUFS special
notice initiates & 90-day morsrium and an RD/RA special
notice initiates 2 120-day moraxwium. The morstorium
provides 3 period of time during which EPA and PRF. ne-
gotdse. The goal of negotistions is for EPA and PRPs to
reach a senlement where the PRPs agree 1o conduct and/or
finance response activides. Negotistions may be terminated
af\er 60 days for either the RIFS or RD/RA if PRPs do not
provide EPA with a "good faith” sextlement offer.



Negotiatiods for the RI/FS

The PRP may conduct the RUFS If EPA determines the PRP

* is qualified to conduct the RIFS and if the PRP agrees
reimburse EPA for the cost of oversight. The terms of this
agreement to conduct the RIFS are outlined in either an
Administrative Order on Consent or a Consent Decree, both
of which are enforceabie in count. If negotiations do not
result in an order or & decree, EPA may use Trust Fund
monies (o perform the RUFS and seek reimbursement for its
CORS.

Negotistions for the RD/RA

Where & special notice is used, the morstorium for RDVRA
may be extended to a totl of 120 days. The terms of the
agreement w0 conduct the RDVRA -are outlined in s Consent
- Decree, which all parties sign and is emtered in court. If ne-

gotistions do not result in-a setiemernt, EPA may conduct the

remedial activity using Trust Fund monies, and sue for reim-
bursement of its cosis with the assistance of the Department
of Justice (DOJ). Or EPA may issue 2 unilaeral administra-
tive onder or directly file suit 0 force the PRPS w0 conducs the

Administrative Record

The information used by EPA to seiect 2 remedy at » site
must be made available to the public. This information, in-
cluding public comments, is compiled and maintained in the
serves rwo main purposes. Firsy, it ensures sn opporunity
for public involvement in the seiection of a remedy at a site.
Second, it provides a basis for judicial review of the
selection. i

TOOLS FOR ENFORCEMENT

In addition 1o outlining the procedures for the enforcement
procezs, CERCILA provides soolr that are designed o help
" EPA achicve sertlemenss. The CERCLA senlement authori-
ties may be ased by EPA 0 fomer negotistions with PRPy
instead of taking them ® court. EPA believes that PRP3
should be invoived early in the Superfand process xt a site.
It is in the best interest of PRPs to negotiste with EPA and 10

conduct the RIFS. as this can keep the process smooth and -

costs can be controlled. EPA actively promotes settiements
with PRPs using tools in SARA and i3 continuing tp work
towards improvements in the settiement process itseif.
These new SARA wols inchude, but are not Hmited to:

Mixed Funding

mmmmmof'mm.' In mixed
funding, seuting PRPs and EPA share the costs of the re-
sponse action and EPA pursues vishle non-settiers for the
costs EPA incurred. Through guidance. EPA discusses the

- use of three types of mixed fundiny arrangements. These are
- "preauthorization.” where the PRPs conduct the remedial

action and EPA agrees to reimburse the PRPs for & portion
of their response costs “cash-outs,” where PRPs pay for a

portticn of the remediz’ coss and EPA conducts the work:

and “mixed work.” v ncre EPA and PRPs both agree w

‘conduct and finance d' ‘crete portions of & remedial action.

EPA encoursges the use of mixed funding to promote
settiement and site remediation, but will continue 10 seek
mmdmmmmmmm
Use of mized funding does not change EPA 's approach o de-
minhgﬂahﬂhy.ﬂ!hmybahddjd:ﬂyuﬂmmny
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share from noo-seuling PRPS whenever possibie.

D« Minimis Settiements
De minhmis sewiements are smaller

10 a site, or cernain “innocent” Landowners, may resolve their
liability. Innocent landowners are parties who boughx prop-
eny without knowing that it was nsed for hazardous waste
handling. Or EPA may emter im0 e minimis setiemem
agreements with a party where the settiement includes only
4 minoe portion of the response costs and when the amoun:
of waske represents a relatdvely minor amount and is not
highly toxic, compared 1o other hazardous substances 8t the
facility. Da minimis settiements also may be used where the
PRP is & site owner who did not conduct or permit wase
management or contribute 10 the release of hazardous sub-
sances. De minimis seniemenss are typically used in con-
junction with covenant not 10 sue sgreements. These sgree-
mems generally will be in the form of administrative orders
on consent and are svailable for public comment.

Covenants Not To Sue

A covenant not 1o sue may be used 10 limit the present and
Azture lisbility of PRPs, thus encouraging them (o reach a
settlement early. However, agreements generally include
"reopeners” that would allow EPA to hold parties liable for




conditions unknown at the time of settlement or for new in-
formation indicgring that the remedial action is not protec-
tive of human heaith and the enviroomen:. In some cases,
such a3 de minimis seetiements, relcases may be granted
without reopeners. Covensnts not to sue are likely o be
used only in instances where the negodating PRP is respon-
sible for only a very small portion of a site, and, therefore,
EPAummdmnmyﬂmuMmmmcnmmnm
likely to be the result of that PRP's conmribution

Non-binding Allocstions of Responsibility (NBAR)

- NBAR is a process for EPA 1o propose a way for PRPs to
allocate costs among themselves. EPA may decide ©
prepare an NBAR when the Agency determines this allocs-
tion is likely o promote sentiement. An NBAR does not bind

the government or PRPs and cannot be admited as evidence

or reviewed in any judicial proceeding, including citizen
suits, Since each PRP may be held liabie for the entire cost
of response, regardless of the size of its contribution 10 a site,
kr.owing EPA's proposed allocation scheme may encourage
the PRPs to settie out of count rather than run the risk ofbeing
held fully responsible.

STATE PARTICIPATION

The Superfund program allows for and encourages State
partcipation in enforcement actvities. First, EPA is re-

quired 1 notify the State of negodations with PRPs and-

provide the oppornmity for the State to psrucipate. States
may be a party to any settlement in which they participate.
In addition, EPA is authorized to provide funds to States ©
allow State parnicipstion in enforcement activities and ©
finance certzin State-lead enforcement actions.

PUBLIC PARTICIPATION/COMMUNITY
RELATIONS

EPA policy and the Superfund 1aw establish a strong pro-
gram of putdic participation in the decision-making process
at both Fund-iead and enforcement sites. The procedures
and policy for public partciparion at enforcement sites are
basically the same 23 for non-enforcement sites. This fact

* sheet is limited to those special differences in community

reiations when the Agency is negodating with or pursuing
lidgaron against PRPs. The contact listed below has nu-
merous fact sheets on the Superfund program, including 2
fact sheet on Public Involvement.

Community relstions a1 enforcement-lead sites may differ
from community relations activities a: Fund-lead sites
because negodazions between EPA. DOJ and PRPs gener-
ally focus on the issue of lisbility. The negotiation process.
dnn.mnmumnmmrwmﬂonbekepmonﬁduum'
and is not usually open to the public.

When these discussions deal with new wecimical informa-
ton that changes or modifies remedial decisions, this infor-
mation will be documenced and placed in the administrative
record flles. This process provides the public with critical
information and enables the Agency 0 move quickly to-
wanrds settiemere.  Informadion on enforcement strategy.
details of the negotiations, such a3 the behavior, attitudes, or
legal positions of responsible parties: and evidence or attor-
ney work product material developed during negotarions,
must remain confidential

FOR MORE INFORMATION:
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